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MEMORANDUM
MOORE, J.

Wl liamand Marianthi Lansdale [the "Lansdal es"] have noved
to dismss the case or for entry of sunmary judgnment. The Virgin
| sl ands Bureau of Internal Revenue [the "VIBIR'] has opposed the
notion and filed a cross notion for summary judgnment. The Court

heard argunent on the Lansdal es' notion and took the matter under



VIBIR v. Lansdale

Cv. No. 1998-243

Menor andum ( Def endants' Mbt. Dismiss or Sunmary Judgnent)
Page 2

advi senment. For the reasons set forth below, the Court will deny
the Lansdal es’ notion. Consideration of the VIBIR s cross notion

for sunmary judgnment has been suspended pending this decision.

I. FACTS

This case is a continuation in the VIBIR s | ong-thwarted
attenpt to collect unpaid incone taxes froma succession of
Lansdal e-owed corporations, La Isla Virgen, Inc. ["La Isla
Virgen" or "LIV'], a Delaware corporation authorized to do
business in the Virgin Islands in 1981, Marina Pacifica G|
Conmpany ["Marina Pacifica"], a California corporation, and
Lonesone Dove Petrol eum Conpany ["Lonesone Dove"], a Texas
corporation. It seeks to reduce those unpaid incone tax
assessnments to judgnent and to collect any unsatisfied portion of
that judgnent fromthe Lansdal es personally. Lonesone Dove is
the only one of the three corporations [collectively the
"Lansdal e corporations”] to have survived the successive nergers
of La lsla Virgen into Marina Pacifica and Marina Pacifica into
Lonesone Dove. The Lansdales were/are the sol e sharehol ders of
each corporation, and at | east one of the Lansdales was/is a
principal officer and director of each corporation at al
relevant tines. The VIBIRis the agency of the Governnment of the
Virgin Islands which adm nisters and enforces incone tax laws in

the United States Virgin Islands.
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A. The Lansdales' Unsuccessful Scheme to Avoid Income Taxes
In 1980, WIliamLansdale owned a limted partnership
interest in the Marina Pacifica Limted Partnership ["MPLP'] on

whi ch he expected to realize substantial gain upon its
redenption. |In early 1981, Lansdal e | earned about the so-called
28(a) loophole in the Virgin Islands tax | aw supposedly derived
fromthe interplay between section 28(a) of the 1954 Revised
Organic Act of the Virgin Islands ["section 28(a)"], including
its definition of "inhabitant of the Virgin Islands,” and the
mrrored reflection of section 882 of the Internal Revenue Code
per the "mrror theory" for applying the substantive provisions
of the federal tax code to the Virgin Islands. The perceived

| oophole in theory would permt a United States donestic
corporation that becane an inhabitant of the Virgin Islands to

pay no incone tax on its stateside or worldw de incone.! Despite

1 Section 28(a) provides that inhabitants of the Virgin Islands may

satisfy all United States and Virgin Islands taxes on incone fromall sources
by paynment to the VIBIR

The . . . proceeds of any taxes |levied by the Congress on
the inhabitants of the Virgin Islands, . . . shall be covered into
the treasury of the Virgin Islands, . . . Provided, That the term

"inhabitants of the Virgin Islands" as used in this section shal

i nclude all persons whose permanent residence is in the Virgin

I sl ands, and such persons shall satisfy their income tax

obli gations under the applicable taxing statutes of the United
States by paying their tax on inconme derived fromall sources both
within and outside the Virgin Islands into the treasury of the
Virgin Islands

Revi sed Organic Act of 1954 § 28(a); 48 U.S.C. 8 1642. The conplete Revised
Organic Act of 1954 is found at 48 U . S.C. 88 1541-1645 (1995 & Supp. 2000),
reprinted in V.|. CoDE ANN. 73-177, Historical Docunents, Organic Acts, and
U.S. Constitution (1995 & Supp. 2000) (preceding V.I. CobE ANN. tit. 1) ["Rew



VIBIR v. Lansdale

Cv. No. 1998-243

Menor andum ( Def endants' Mbt. Dismiss or Sunmary Judgnent)
Page 4

bei ng warned by their tax attorney that "there's always a

possibility that he could | ose,” the Lansdal es incorporated La
Isla Virgen in March of 1981 to use the perceived section 28(a)

| oophol e specifically to keep from paying i ncone taxes on the
anticipated gain fromthe MPLP redenption. The Lansdal es
capitalized LIV with the partnership interest in MPLP, for which
LIV received $3 million in cash (plus $684,000 nore in 1983),
prom ssory notes with a face value of $4 mllion, and certain oi

and gas interests [the "oil and gas interests"]. Lansdale and
his wife were LIV's sole sharehol ders and he acted as its

president and a director.?

OrG. AcT'].

Literally substituting "Virgin Islands" for "United States" in section
882 of the Internal Revenue Code, as required by the mrror theory (nore fully
di scussed in VIBIR v. Chase Manhattan Bank, Civ. No. 1993-093, slip. op. at
12-19 (D.V.I. St. Thomas and St. John Div. July 30, 2001), would neke a
corporation which qualified as an inhabitant of the Virgin Islands liable only
for taxes on incone derived froma trade or business connected with the Virgin
I sl ands but not on any of its stateside or worl dw de source incone.

By reading section 28(a) together with the mirrored |.R C 8 882, sone
argued that a corporation incorporated in a state and not the Virgin Islands
and qualified as an inhabitant of the Virgin Islands, that is, having its
primary place of business in the Virgin Islands, could escape taxation on al
its stateside income. The erroneous theory of the perceived | oophol e was that
there was no taxing entity to collect the tax on the stateside incone: (1)
section 28(a) permtted an inhabitant of the Virgin Islands to file its return
inthe Virgin Islands and pay its tax liability solely into the treasury of
the Virgin Islands and (2) the mirrored |.R C. § 882 required the corporation
to pay taxes only on inconme derived froma trade or business in the Virgin
I sl ands, but not on its stateside source incone.

2 For a nore detail ed di scussion of the Lansdal es transacti ons, see
La Isla Virgen, Inc. v. Olive, Civ. Nos. 1986-263, 1988-012, and 1988-270
(D.V.l. St. Thomas & St. John Div. Feb. 28, 1991), arff'd, 27 V.l. 462, 952
F.2d 1393 (3d Cir. 1991), cert. denied, 506 U.S. 817 (1992) and Menor andum of
Law i n Support of the Governnent's Cross-Mtion for Summary Judgnent and in
Qpposition to the Lansdal es’ Mtion to Dismiss or for Sunmary Judgnent, Civ.
No. 98-243, Jun. 3, 1999, at 4-10.
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On April 27, 1981, Lansdale incorporated Marina Pacifica in
California, with himand his wife again the sole sharehol ders and
directors. Soon after, LIV leased its oil and gas interests to
Marina Pacifica, with an option to purchase, which Mrina
Pacifica exercised in 1983 by giving LIV a $6 mllion prom ssory
note. The Lansdales and LIV also intended to shield the gain on
this sale frominconme tax through the so-called section 28(a)
| oophole. The VIBIR, however, never accepted that a stateside
corporation could avoid income taxes in this manner, and, in
1986, 1987, and 1988, issued tinely notices of deficiency of
income taxes to LIV for tax years ending February 1982, 1983,
1984, 1985, and 1986. Oher judicial and |egislative proceedi ngs
thwarted the VIBIR s efforts to reduce LIV s tax liability to
judgnment. In 1986, for exanple, this Court erroneously
recogni zed the 28(a) |oophole by invalidating the tax
defici encies of another so-called 28(a) company. See Danbury,
Tnc. v. Olive, 627 F. Supp. 513 (D.V.I. 1986) (O Brien, J.).?3

The Court of Appeals pronptly reversed and held that section

3 In apparent response to this decision, the Congress prematurely
i ncl uded provisions in the Tax Reform Act of 1986 ["TRA 1986"] designed to
cl ose the perceived | oophole for tax years 1987 and forward, and retroactively
for tax years before 1987 for which the VIBIR could still assess inconme tax
deficiencies. LIV, along with Bizcap, were two corporations which had managed
to secure exclusions fromthe retroactive closure of the | oophole. See Tax
Ref orm Act of 1986, Pub. L. No. 99-514, Title XIl, 8§ 1277(c)(2). Shortly
after Congress enacted the TRA 1986, the Court of Appeals reversed the
district court and ruled that the section 28(a) | oophole never existed in the
first place. See Danbury, Inc. v. Olive, 820 F.2d 618 (3d Cir. 1987).
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28(a) provided no such tax | oophole for stateside corporations
like LIV. See Danbury, Inc. v. Olive, 820 F.2d 618 (3d GCir.),
cert. denied, 484 U.S. 964 (1987).

In 1986 and twice in 1988, LIV filed tinmely petitions with
this Court for the redetermination of its tax deficiencies. In
1988, LIV nmerged into Marina Pacifica. The Court consolidated
the petitions for redetermnation of tax liability and ultinmately
granted summary judgnment in favor of the VIBIR, agreeing that the
Lansdal e corporations owed $21, 895, 969. 00 for unpai d taxes,
interest, and penalties. See La Isla Virgen, Inc. v. Olive, C V.
Nos. 1986-263, 1988-012, and 1988-270 (D.V.l. St. Thomas & St.
John Div. Feb. 28, 1991) (Gles, J.), aff'd, 27 V.|. 462, 952
F.2d 1393 (3d Cir. 1991), cert. denied, 506 U.S. 817 (1992).*
After LIV failed to post an appeal bond, the VIBIR made
assessments agai nst LIV and demanded paynent from LIV on April 5
and 8, 1991. On April 9th, the VIBIR followed these with a
notice of lien against La Isla Virgen in the anount of

$21, 895, 969. 00 for unpaid taxes, interest, and penalties. Marina

4 The principle issue was whether section 1277(c)(2)(E) of the TRA
1986, excluding LIV fromthe retroactive repeal of the perceived | oophol e,
relieved LIV of its United States source income tax liability to the Virgin
I slands for the years 1982 to 1986. This Court found that this question had
been litigated and resolved by the Court of Appeals' decision in Bizcap v.
Olive, 892 F.2d 1163 (3d Cir. 1989) (Congress' closure of the perceived
| oophol e, and any special exceptions to retroactive application thereof, were
anullity as aresult of Danbury' s determi nation that no 28(a) | oophol e ever
exi sted), cert. denied, 496 U.S. 905 (1990). The Lansdal e corporations
attenpt to distinguish their exception fromBizcap's failed, opening the way
for the VIBIRto assess tax deficiencies against them
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Paci fica, which had acquired all the assets and had expressly
assunmed the debts and liabilities of LIV through the 1988 nerger,
refused or neglected to pay the assessnents.

To further confuse matters, on March 17, 1992, the Lansdal es
merged Marina Pacifica into Lonesone Dove, a Texas corporation of
whi ch the Lansdal es are again the sole sharehol ders. Lonesone
Dove survived the nerger and expressly acquired the debts and
liabilities, as well as all the assets, of LIV. Lonesone Dove,
too, has failed and refused to pay any of its assessed taxes.

While LIV and its successors were litigating the VIBIR s tax
assessnents, the Lansdal es caused their corporations to dissipate
their assets. LIV s balance sheet for the fiscal year ending
February 28, 1985, showed total assets of over $17 mllion,

i ncluding sonme $10 million in certificates of deposit ["CD'] and
$6 million in notes receivable from Marina Pacifica for the
purchase of the oil and gas interests, with non-tax liabilities
totaling only $253,067.99. (VIBIR s Ex. P.) During 1985,
Lansdal e personally borrowed $4.6 nmillion froma St. Thonas
branch of Citibank by assigning corporate CDs as collateral. At
| east $3 million of the | oan was used to build a private
residence in Palm Springs, California. From 1988 to 1989,

i nterest on the personal |loan was in part paid by Mrina
Pacifica. (VIBIRs Ex. @6.) 1In 1989, while La Isla Virgen was

pursuing the redeterm nation of its tax deficiencies in this
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Court, the Lansdal es caused LIV to use its funds in a CD to pay
of f the bal ance of Lansdale's personal loan with Ctibank
(MBIRs Ex. R3.) During this tinme, mllions of dollars in
ot her corporate CDs and bank accounts inexplicably went m ssing.
Lansdal e personally borrowed $1.2 million from Chase Manhattan
Bank in St. Thomas, again by using a corporate CD as col |l ateral.
In 1989, $600, 000 of that |oan was paid down using funds fromthe
corporate CD. (VIBIR s Exs. S-2 and V-2.) Also during this
time, Lansdal e received bank statenments at his hone address in
California and regularly wi thdrew funds fromthe corporate CDs
and transferred themout of the Virgin Islands. (VIBIRs Exs. T
and U.)
B. The VIBIR's Attempts to Collect on the Assessment

In 1992, fearing the expatriation of corporate assets from
the Virgin Islands, the director of the VIBIR petitioned this
Court for the appointnment of a receiver. The petition clained
that only about $1 million out of LIV's original $16 mllion in
assets remained in the Virgin Islands. The petition further
docunent ed several conveyances of property fromthe Lansdal e
corporations to the Lansdal es personally. This Court granted the
petition on Septenber 15, 1992, and appointed a | ocal attorney as
tax receiver for the corporations ["receiver" or "tax receiver"].

(Defs." Ex. 4 (Order Appointing Receiver, Thomas v. Lonesome Dove
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Petroleum Co., CGv. No. 1992-79 (D.V.I. St. Thomas & St. John
Div. Sept. 15, 1992) (Fullam J.)).)

The tax receiver, with the VIBIR s cooperation, |ocated and
secured assets over the next few years that rightfully bel onged
to the Lansdal e corporations. The receiver liquidated the office
building in St. Thomas for $625,000 (Defs.' Ex. 6) and the
Lansdal es' Pal m Springs residence for $1,900,000 (VIBIR s Ex. K-
1). He also collected a small sumin rents fromthe St. Thomas
office building. The majority of the assets of the Lansdal e
corporations, however, had been in mllions of dollars in CDs.
Through | oan defaults, exorbitant pretax dividends, and transfers
to other Lansdal e accounts, these liquid assets had been
di ssi pated before the receiver could recover them

In 1993, the VIBIR commenced a | evy action agai nst accounts
bel onging to the Lansdal e corporations held at Chase Manhattan
Bank. See VIBIR v. Chase Manhattan Bank, Civ. No. 1993-093
(D.V.I. St. Thomas & St. John Div., filed June 16, 1993). After
t he bank had advi sed Lansdal e of the | evy action, he defaulted on
hi s personal |oan secured by a corporate CD. Chase then offset
t he $600, 000 renai ni ng on the personal debt using funds fromthe
Lansdal e corporations' CD.

On Decenber 4, 1994, the tax receiver filed a conplaint
agai nst the Lansdal es on behalf of Marina Pacifica and Lonesone

Dove. (Defs.' Ex. 20 (Conpl., Knoepfel v. Lansdale, Civ. No.
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1994-156 (D.V.I. St. Thomas & St. John Div. filed Dec. 6, 1994)
[the "receiver litigation"]).) The tax receiver alleged that:

(1) La Isla Virgen, Marina Pacifica and Lonesone Dove were sham
corporations designed to permt the Lansdal es to conduct personal
busi ness transactions under the corporate veil, which resulted in
I mproper financial gain and the defrauding of creditors; (2) the
Lansdal es used their fiduciary positions for their own personal
benefit; (3) the Lansdal es breached their fiduciary duties of
good faith and fair dealing; and (4) the Lansdal es acted
"malicious[ly], willful[ly], and wanton[ly], and in total

di sregard of the rights and needs of the . . . corporations.”
(Id.) In 1996, a governnment official replaced the |ocal attorney
as tax receiver. In June of 1996, this Court denied the VIBIR s
notion to intervene in the receiver litigation against the
Lansdal es. (Defs.' Exs. 13 and 15.) The VIBIR had sought

perm ssion to claimon its own behalf that: (1) La Isla Virgen
had not satisfied its $21, 895,969 deficiency for unpaid incone
taxes, interest and penalties; (2) the nergers of La Isla Virgen
into Marina Pacifica and Marina Pacifica into Lonesonme Dove |eft
themliable for the incone taxes assessed to La Isla Virgen by
agreenent and by operation of law, (3) the Lansdal es exercised
conpl ete control over their various corporations and caused them
to defraud creditors by divesting the corporations of assets; and

(4) the Lansdales were liable for any tax deficiencies of the
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corporations as all three corporations were the alter egos and
nom nees of the Lansdales. (Defs.' Ex. 15.) 1In 1997, the
successor tax receiver and the Lansdal es reached a settlenent in
the receiver litigation which provided for the dism ssal of the
receiver's conpl aint against the Lansdales with prejudice. The
Court accepted the settlenent and di sm ssed the receiver
litigation with prejudice on Septenber 12, 1997. (Defs.' Ex. 19
(Stipulation for Diss. with Prejudice, Knoepfel v. Lansdale
Sept. 12, 1997) ("the conplaint in the captioned proceedi ng shal
be dism ssed, with prejudice . . . .").)

In 1998, the VIBIR i ndependently filed the instant conpl aint
agai nst the Lansdal es and their corporations seeking a judgnent
for the income tax assessnment against La Isla Virgen. The
VIBIR s conplaint restated its earlier proposed intervention
conplaint. The VIBIR has alleged that: (1) it was entitled to
the tax deficiency assessed against La Isla Virgen; (2) Marina
Paci fica and Lonesone Dove had, by agreenent and operation of
| aw, assuned all of the liabilities of La Isla Virgen; (3) as La
Isla Virgen, Marina Pacifica and Lonesone Dove were the alter
egos of the Lansdales, the Lansdal es were personally liable for
any tax obligations; and (4) the Lansdal es were the nom ness of

the corporations and thus personally liable for any tax
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obl i gations.?®

II. DISCUSSION

The Lansdal es nove to dism ss the conplaint agai nst them
under Rule 12(b)(2) for lack of personal jurisdiction and Rule
12(b)(6) for failure to state a claimbecause it is barred by the
statute of limtations. They also nove for summary judgnent
under Rule 56 based on the doctrine of res judicata. The Court
wi |l deny both notions.
A. The Court Has Personal Jurisdiction over the Lansdales.

There is no question that LIV and its successor corporations
are subject to the personal jurisdiction of this Court. They al
transact ed busi ness, nmintained bank accounts, and owned an
office building in the Virgin Islands, clearly subjecting themto

personal jurisdiction in the Virgin Islands.® Only the Court's

5 In May of 2000, VIBIR sought to amend its conplaint to include an
addi tional count of fraudul ent conveyance as well as provide new facts and
| egal theories. The Lansdales objected to the anended conpl aint on the
grounds of undue delay and bad faith design to harass--due in part to the
quintupling in length of the original conplaint. This Court rejected the
Lansdal es argunments in 2001. See VIBIR v. Lansdale, Civ. No. 1998-243 (D.V.I.
St. Thomas & St. John Div., Jan. 31, 2001) (nmem and order granting | eave to
file amended conplaint), available at Opinions, http:///ww. vid.uscourts. gov.

6 This Court sitting in diversity exercises personal jurisdiction
over a non-resident defendant pursuant to Fed. R Civ. P. 4(e) under the
forum s long-armstatute and the Due Process clause of the Fourteenth
Amendnent which requires that the defendant have certain "m ni num contacts"
with the forum See In re Tutu Wells Contamination Litig., 846 F. Supp. 1243,
1264 (D.V.1. 1993) (citing International Shoe Co. v. Washington, 326 U.S. 310
(1945)). The Virgin Islands | ong-arm statute gives this Court persona
jurisdiction over a person on "a claimfor relief arising fromthe person's
(1) transacting any business in this territory . . . [or] (5) having an



VIBIR v. Lansdale

Cv. No. 1998-243

Menor andum ( Def endants' Mbt. Dismiss or Sunmary Judgnent)
Page 13

personal jurisdiction over the Lansdales individually is
contested, and the VIBIR has the burden to establish such
jurisdiction by a preponderance of conpetent evidence. See
Kressen v. Federal Ins. Co., 122 F. Supp. 2d 582, 584-85 (D.V.I.
2000) .

Jurisdiction over an individual cannot be based solely on
jurisdiction over his or her corporation. See 4 CHARLES ALAN WRI GHT
& ARTHUR R. M LLER, FEDERAL PRACTI CE AND PROCEDURE § 1069, at 370-72
(1987). An individual's transaction of business in the Territory
solely as a corporate officer does not create persona
jurisdiction over the officer, even though the corporation is
subject to in personamjurisdiction. "However, if the
corporation is not a viable one and the individuals are in fact
conducting personal activities and using the corporate formas a

shield, a court nmay pierce the corporate veil and perm:t

assertion of personal jurisdiction over the individuals.”" 1d. at
372-74.
This Court will pierce the corporate veil to accept persona

jurisdiction over the Lansdal es because the facts on record
denonstrate by at |east a preponderance of the evidence that the

Lansdal es owned and operated their corporations for the purpose

interest in, using, or possessing real property in this territory.” 5 WV.1.C
§ 4903(a)(1l) & (5). The Lansdale corporations clearly cone within one or both
of these jurisdictional bases and had nore than m ni numcontacts with the
Virgin Islands
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of transferring future tax liabilities through the corporations
and back to thenselves.” Indeed, even if the standard were clear
and convincing evidence, | wuld find that the VIBIR has net its
burden based on the evidence before nme. To summarize, the
evi dence shows that the Lansdal es engaged in the unauthorized
di version of corporate funds and assets to thenselves to the
detrinent of creditors, including the VIBIR, used their
corporations as nere shells and conduits for a single venture,
and failed to maintain armis length relationships with their
corporations. The Court will therefore disregard the corporate
entities under the laws of the corporations' respective states of
i ncorporation, namely, Delaware, California, and Texas.?

Since La Isla Virgen was the corporate vehicle Lansdal e

initially organized to inplenment his section 28(a) schene, | | ook

7 The Court adopts a "preponderance of the evidence" standard for

deci di ng whether to disregard the corporate fiction and assert personal
jurisdiction over its principals. The parties have supplied no standard, and
the lawin this area is little devel oped, ranging froma prinma facie show ng
of jurisdiction, see, e.g., Marine Midland Bank, N.A. v. Miller, 664 F.2d 899
904 (2d Cir. 1981) (applying New York | aw w thout hearing evidence on the
notion to dismss), to requiring clear and convincing proof to pierce the
corporate fiction to inpose liability on the nerits, see, e.g., Kaplan v.
First Options, 19 F.3d 1503, 1522 (3d G r. 1994) (to prove liability based on
alter ego theory, clear and convincing proof required, including proof of
fraud). G ven the procedural posture of this notion, and absent authority to
the contrary, a preponderance of the evidence is the appropriate standard to
warrant disregard of the corporate fiction for jurisdictional purposes.

8 The Court applies the law of the state of incorporation to nmake
this determ nation. See Restatenent (Second) of Conflicts 8§ 307 ("The | oca
| aw of the state of incorporation will be applied to determ ne the existence
and extent of a shareholder's liability to the corporation . . . and to its
creditors for corporate debts."). Absent local law to the contrary, the
restatenments provide the substantive law of the Virgin Islands. 1 V.1.C. 8§ 4;
See also In re Tutu Wells Contamination Litig., 909 F. Supp. at 1009.
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first to the law of Delaware, LIV s state of incorporation, to
exam ne what conduct woul d warrant disregard of the corporate
fiction. Under Delaware | aw, piercing the corporate veil is
appropriate where the corporation is nerely an instrunmentality or
alter ego of its owners. See Geyer v. Ingersoll Publ'ns Co., 621
A.2d 784, 793 (Del. Ch. 1992). Although the term"alter ego" is
often used synonynmously with "piercing the corporate veil,"” it is
but one basis for bypassing the corporate shield. Qher relevant
factors in determ ning whether to disregard the corporate entity
I ncl ude whether it is "in the interest of justice, when such
matters as fraud, contravention of |aw or contract, public wong,
or where equitable considerations anong nenbers of the
corporation . . . are involved." Pauley Petroleum, Inc. v.
Continental 0il Co., 239 A 2d 629, 633 (Del. 1968). Also to be
consi dered are whet her the dom nant sharehol ders si phoned
corporate funds; whether the corporation is a facade for the

dom nant sharehol ders; whether a corporation was adequately
capitalized and sol vent; and whether corporate formalities were
fol |l owed, including paynent of dividends and upkeep of corporate
records. See Alberto v. Diversified Group, Inc., 55 F.3d 201,
205 (5th Cr. 1995) (quoting Harco Nat'l. Ins. Co. v. Green

Farms, Inc., 1989 Del. Ch. LEXI S 114, No. 1131, 1989 W 110537,
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*5 (Del. Ch. Sept. 19, 1989)).°

The Lansdal es capitalization of LIV with their personal
share of the distribution interest in the Marina Pacifica Ltd.
partnership to avoid taxes by itself would probably raise little
concern. Once they qualified LIV as an inhabitant of the Virgin
I sl ands, however, the Lansdal es systenmatically began interm ngled
their corporations' funds with their own noney. Using LIV funds
in CDs on deposit with Gtibank NNA in St. Thomas as coll atera
security, Lansdale personally borrowed up to $4.6 mllion from
Ci ti bank, nuch of which he used to construct a private residence
in Palm Springs, California for hinself and Ms. Lansdale.
(VMIBIR s Exs. P-1 at 2 & Q2.) The bank pernitted Lansdale to
set his own interest rate, so he paid only one-half of a percent
(0.5% nore that the interest LIV received onits CD. (VIBIR s
Exs. 01 and O3.) Moreover, for a tinme the Lansdal e
corporations paid part of the interest on these personal | oans.
(VMIBIR's Ex. @6.) Utimtely, Ctibank offset the corporate
asset agai nst Lansdal e's personal |oans, effectively transferring
the noney LIV used to buy its CDto its sharehol der and director.

Simlarly, Lansdale used LIV, and | ater Marina Pacifica,

° Since this matter does not directly involve federal |aw, the case

the VIBIR cites to suggests that the Court should use federal |aw to deternine
whet her to pierce the corporate veil is inapposite. See United States v.
Golden Acres, Inc., 702 F. Supp. 1097 (D.C. Del. 1988) (default on a federa
nort gage note under Federal Housing Act warranted application of federa
standard rather than Del aware standard to pierce corporate veil).
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funds to secure another personal |oan of nore than $1.2 mlli on,
this tinme from Chase Manhattan Bank on St. Thomas. (VIBIR s EX.
S-3) Having becone dissatisfied with Ctibank, Lansdale
conditioned the transfer of his corporation's account to Chase on
its willingness to make personal loans to him (VIBIR s Ex. O
4.) By again defaulting on his personal |oan, Lansdale also had
Chase use corporate funds to satisfy his personal debt of
$600, 000 by offsetting the corporate CD the Lansdal es had caused
to be pledged as collateral. (VIBIRs Exs. S-2, T-18, and 19.)
The Lansdal es as directors authorized the assignnents of
corporate assets to secure personal benefits and WIIiam Lansdal e
si gned the docunents hypot hecati ng and assi gning the corporate
interests to the banks. Despite the presence of LIV's St. Thomas
of fice, Lansdale instructed the St. Thomas branch of Chase
Manhattan Bank to regularly mail LIV account statenents to the
Lansdal es' personal residence at 1000 Lansdal e Road in Palm
Springs. (VIBIR s Ex. M7.) The only reasonabl e explanation for
this conduct is that the Lansdales interposed LIV and its
successors as but a facade for the shared unity of interest of
shar ehol ders and their corporations.

Most of LIV s incone for the relevant tax years canme from
the "tax-free" redenption and sale of what was or had been the
Lansdal es' own personal interests contributed as start-up

capital, and not from on-going business activities. At one
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point, LIV s assets consisted of $10 million in CDs and its gross
income in 1985 was $1, 716, 434. 05, of which $875, 538. 35 was
interest income fromLlIV s CDs and $664, 666. 80 was i nterest
income on notes. LIV s only fixed asset was the St. Thomas

of fice building valued at about a $1 million, which brought in
the remai ning 1985 inconme of just $176,228.90 fromrent. That
sanme year the Lansdal es paid thensel ves a dividend of $635, 000,
further evidencing that the sole design of these corporations was
to maneuver the Lansdal es' personal assets contributed as start-
up capital past the tax collectors and back to the sharehol ders

t hrough the hoped-for section 28(a) tax | oophole.

The Lansdal es' rel ationships with Marina Pacifica and
Lonesone Dove are governed respectively by California | aw and
Texas law. For the nost part, the factors to be considered are
substantially simlar to those in Delaware. The California

approach is a broad one.! Under Texas |law, courts pierce the

10 "Essentially, what a plaintiff nust show is that the sharehol ders’
interests and those of the corporation have been so unified that their
‘separate personalities . . . no longer exist' and 'if the acts are treated as
those of the corporation alone, an inequitable result will follow'" cal-
Circuit ABCO v. Genesis Imaging Techs., 1997 U.S. App. LEXI S 33567, *3 (9th
Cr. Nov. 21, 1997); see also Associated Vendors, Inc. v. Oakland Meat Co.,
210 Cal. App. 2d 825, 838-40, 26 Cal. Rptr. 806, 813-15 (Cal. Dist. Ct. App
1962) (setting out twenty-four separate factors which prior cases had relied
upon). Sone of the relevant California factors include: conm ngling funds and
ot her assets, the unauthorized diversion of corporate funds or assets to other
than corporate uses, the treatnment by an individual of the assets of the
corporation as his own, the holding out by an individual that he is personally
liable for the debts of the corporation, the identical equitable ownership in
the two entities, the identification of the equitable owlers, directors and
officers thereof with the dom nation and control of the two entities, sole
ownership of all of the stock in a corporation by one individual or the
menbers of a famly, the failure to adequately capitalize a corporation, the
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corporate veil when: (I) the corporation is the alter ego of its
owners or shareholders, (Il1) the corporation is used for an
illegal purpose, or (lll) the corporation is used as a shamto
perpetrate a fraud. See Pan Eastern Exploration Co. v. Hufo
0ils, 855 F.2d 1106, 1131-32 (5th G r. 1988) (discerning "three
di stinct strands of corporate disregard under Texas | aw'

conpri sed of seven factors drawn from Castleberry v. Branscum,
721 S.W2d 270 (Tex. 1986), superseded on other grounds by, TeX.

Bus. Corp. Act Ann. art. 221 (West Supp. 1992)). O course, it

total absence of corporate assets and undercapitalization, the use of a
corporation as a nere shell, instrunentality or conduit for a single venture
or the business of an individual, the disregard of legal formalities and the
failure to maintain armis length rel ati onshi ps anong related entities, the
di version of assets froma corporation by or to a stockhol der or other person
or entity, to the detrinent of creditors, or the nmani pulation, of assets and
liabilities between entities so as to concentrate the assets in one and the
liabilities in another, or the use of a corporation as a subterfuge of illega
transactions, and the formati on and use of a corporation to transfer to it the
existing liability of another person or entity.

1 The followi ng outlines the Pan Eastern court's allocation of the
seven Castleberry factors to the three strands:

l. The corporation is the alter ego of its owners or
shar ehol der s:
(2) where a corporation is organized and operated as a
nere tool or business conduit of another corporation

. The corporation is used for an illegal purpose:
(5) where the corporate fiction is used to circunvent a
st at ut e,

(4) where the corporate fiction is enployed to achieve or
per petrate nmonopol vy,

(6) where the corporate fiction is relied upon as a
protection of crinme or to justify wong,

(3) where the corporate fictionis resorted to as a neans
of evading an existing | egal obligation.

I1l. The corporation is used as a shamto perpetrate a fraud:

(1) when the fiction is used as a neans of perpetrating
fraud,

(3) where the corporate fictionis resorted to as a neans
of evading an existing |egal obligation,
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I's necessary to disregard only one of the three corporations to
find personal jurisdiction over the Lansdal es.

Cl ear and convi nci ng evi dence supports the inference that
t he Lansdal es used the petitions in La Isla Virgen, Inc. t0o gain
time to siphon away nore corporate assets. Once the Court of
Appeal s resol ved the identical issues against an identically
situated taxpayer, Bizcap, in 1989, the La Isla Virgin, Inc.
| awsuit ceased to be a legitimte effort by LIV and Mari an
Pacifica to seek redeterm nation of their tax liability. See
Bizcap v. Olive, 892 F.2d 1163 (3d Cir. 1989). By the tinme the
Suprene Court denied certiorari in early 1992 on the tax
redeterm nation suit, few assets remained in Marina Pacifica
(which nerged into Lonesone Dove that sane year). The VIBIR s
proof is undisputed that in January of 1991, one nonth before
summary judgnent was entered in favor of the VIBIRIin La Isla
Virgen, Inc., and in successive nonths, the Lansdal es had Chase
transfer funds from Marina Pacifica's CD into an investnent
account, which the they wthdrew i mediately. (VIBIR s Exs. U1,
-2, -3, -4 and -5.) The Lansdal es have not rebutted the

reasonabl e inference arising fromthese withdrawal s and the

(6) where the corporate fiction is relied upon as a
protection of crime or to justify wong

See Pan Eastern, 855 F.2d at 1131-33 (original cCastleberry nunbering
mai nt ai ned; Pan Eastern nunbering converted to Roman nunerals to avoid
conf usi on).
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subsequent insolvency of LIV and Marina Pacifica that these funds
were deliberately siphoned fromthe Lansdal e corporations to
avoid their legitimate tax liability. Only the St. Thomas office
bui I ding and the Lansdal es’ personal residence in Pal m Springs
have been liquidated to apply to those taxes. The renaining
assets are largely unaccounted for. Under all three veil-

pi ercing formul ati ons, such siphoning of assets to avoid a
statutory tax liability rounds out the show ng necessary to
attribute the acts and om ssions of LIV and its successors to the
Lansdal es personally.

Havi ng applied these fornulations to the undi sputed facts,
there is a preponderance of evidence, if not clear and convincing
evidence, that LIV and its successors were shell corporations
created to redeemthe Lansdal es' personal interests while
avoiding all incone tax on the gains to be realized by the
redenpti on and sale of those interests, and, ultimately, to
si phon those gains out of the Virgin Islands into their personal
accounts. Because LIV, Marina Pacifica, and Lonesonme Dove
conduct ed busi ness and owned real property in the Virgin |Islands,
their acts and omi ssions attributed to the Lansdal es for
jurisdictional purposes satisfy the requirenents of the Virgin
I sl ands | ong-armstatute. See 5 V.I.C. 8§ 4903.

The assertion of jurisdiction over the Lansdal es al so

satisfies due process. The inquiry is whether the Lansdal es had
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sufficient contact with the Virgin Islands "so that the

mai nt enance of the suit would not offend notions of fair play and
substantial justice." International Shoe Co. v. Washington, 326
U S. 210, 216 (1945). |In determning what is fair, the Court
consi ders whether, given the Lansdal es’ conduct and their
connection with the forum they "should reasonably anticipate
being haled into court there." World-wide Volkswagen Corp. V.
Woodson, 444 U.S. 286, 297 (1980). LIV and its successors
clearly shoul d have antici pated being subject to suit in the
Virgin Islands, given the nature of their business contacts,
their ownership of property in the Virgin Islands, and the their
t aki ng advantage of the tax laws of the Virgin Islands. Having
pierced the corporate veils, the Court inputes to the Lansdal es
their corporations' contacts with the Virgin Islands. Stated
anot her way, having determ ned that the Lansdal e corporations
were shells for the conduct of their personal business, | find
that this conduct of personal business in the Virgin Islands,

whi ch includes defaulting on personal |oans made to Lansdal e by
Virgin Islands branch banks, constitutes sufficient contact wth
this forumto satisfy due process. Accordingly, the assertion of
personal jurisdiction over the Lansdal es individually does not

violate their due process rights.
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B. The Statute of Limitations Does Not Bar the VIBIR’s Claims.
The Lansdal es argue that they are entitled to a dism ssal
for the VIBIR s failure to state a claim i.e., that no set of
facts can entitle the VIBIR to relief because the statute of
l[imtations bars the claim See Fed. R Cv. P. 12(b)(6).
Rel yi ng on the contents of the conplaint, assum ng the factual
all egations therein to be true and giving the Lansdal es the
benefit of all fair inferences which may be drawn fromthe
allegations, |I find that the ten-year statute of limtations of
the Virgin Islands Tax Code, 33 V.1.C. § 1162(a), applies to this
action, not the three-year period allowed to sue a corporation's
principles on a judgnent against the corporation, 13 V.1.C. 8§
344(b). See David v. AMR Servs. Corp., 42 V.I|. 420, 423, 191
F.RD 89, 91 (D.V.l. 2000). The final decision in La Isla
Virgen, Inc. was not an executabl e noney judgnent against LIV or
t he other Lansdal e corporations under 13 V.1.C. § 344(b).!? The

VIBIR had ten years fromApril 1991, when it assessed the incone

12 Title 13, section 344(b) of the Virgin Islands Code provides in
part:

No suit shall be brought against any officer, director or
stockhol der for any debt or liability of a corporation, of which
he is an officer, director or stockholder, until judgnent be
obt ai ned t herefor against the corporation, nor after three years
fromthe date of such judgnent and any such officer, director or
st ockhol der may set up any defense which the corporation mnight
have asserted agai nst such debt or liability.

13 V.1.C. § 344(h).
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t axes agai nst the delinquent corporations, to bring these
proceedings in court. It therefore tinely filed this case on
Decenber 2, 1998.% Mbreover, the VIBIRis not judicially
estopped fromtaking this position, nor were the Lansdal es
prejudi ced by any attenpts to treat the decision as a noney

j udgnent .

1. The Ten-year Statute of Limtations Applies to this
Action Agai nst the Corporate Defendants.

Because this matter involves the VIBIR s adm nistrative

assessnent and col l ection procedures rather than the

determ nation of the anmount of incone tax due, Part |1, Subtitle
1 of Title 33 of the Virgin Islands Code (33 V.I.C. 88 701-1965)
excl usi vely governs, and not the mrror imges of the

adm ni strative procedures set forth in the Internal Revenue Code
cited by the VIBIR  See VIBIR v. Chase Manhattan Bank, C v. No.
1993-093, slip. op. at 12-13 (D.V.lI. St. Thomas & St. John Div.
July 30, 2001). The Virgin Islands Code provides that the first
step in collecting delinquent incone taxes is the issuance of a

notice of deficiency to the taxpayer. See 33 V.1.C. 8§ 942. A

13 Title 33, section 1162(a) of the Virgin Islands Code provides:

Where the assessment of any internal revenue tax inposed by this
subtitle or the Virgin Islands income tax | aw has been nade within
the period of Iinmtation properly applicable thereto, such tax may
be collected by levy or by a proceeding in court, but only if the
levy is made or the proceeding begun--

(1) within 10 years after the assessnent of the tax,

33 V.1.C. § 1162(a) (enphasis added).
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t axpayer who receives a notice of deficiency in nost cases has
ninety days to petition the district court for a redeterm nation
of both the validity and anount of the tax deficiency, during
which time and during the pendency of the petition the VIBIR may
not assess the deficiency.
Wthin 90 days . . . after the notice of

deficiency . . . is miled . . . the taxpayer may file

a petition wwth the district court for a

redeterm nation of the deficiency. Except as otherw se

provided in section 1361 of this title no assessnent of

a deficiency in respect of any tax inposed . . . and no

| evy or proceeding in court for its collection shall be

made, begun, or prosecuted until such notice has been

mailed to the taxpayer, nor until the expiration of

such 90-day . . . period . . . nor, if a petition has

been filed with the district court, until the decision

of the district court has becone final.
33 V.1.C. 8 943(a). Petitions fromVIBIR incone tax
determnations are filed in the District Court of the Virgin
| sl ands. See Dudley v. Commissioner of Internal Revenue, 258
F.2d 182, 184-87 (3d G r. 1958) (district court, not Tax Court,
has jurisdiction over petitions for redetermnation of Virgin
Islands tax). |In this case, LIV and Marina Pacifica filed tinely
petitions which this Court decided on February 28, 1991, in favor
of the VIBIR and found that the corporations were delinquent in
t he anpbunt of $21, 895, 969.00 for unpaid taxes, interest, and
penalties. See La Isla Virgen, Inc.

When the Lansdal e corporations did not post an appeal bond

to stay collection, the VIBIR was free to assess the tax
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deficiency agai nst the Lansdal e corporations, which it did on
April 5 and 8, 1991. The corporations' failure to pay the
assessnent after demand opened the door to the VIBIR s present
"collection . . . by proceeding in court” to collect on a debt by
reducing it to a judgment.! See 33 V.1.C. 8§ 1162 ("Where the
assessnent of any internal revenue tax inposed by this subtitle
or the Virgin Islands incone tax |aw has been nmade within the
period of limtation properly applicable thereto, such tax may be
collected by levy or by a proceeding in court.").*® It is this
present action, which ultinmately nay | ead to a noney judgnent,
that must be "begun . . . within 10 years after the assessnent of
the tax . . . ." See id.

Since there is not yet a judgnent agai nst the Lansdal e
corporations, the three-year statue of limtations of 13 V.1.C. 8§
344(b) for reducing a judgnent against a corporation to a
j udgment against its sharehol ders has no application to this

case. The decision in La Isla Virgen, Inc., contrary to the

14 Their neglect or refusal to pay the assessnent after demand al so
gave rise to alien in the amobunt of $21,895,969.00 in favor of the governnent
upon all property and rights to property bel onging to the Lansdal e
corporations as of the date of the assessnent. See 33 V.I.C. 88 1031 (how t he
lien is created) and 1032 (when the lien arises).

15 Col l ection by proceeding in court may include, for exanple, an
action to enforce a lien. See 33 V.1.C. 8§ 1663. Alternatively, "[t]he
CGovernnment may . . . sinply sue for the unpaid anpbunt, and, on getting a
judgrment, exercise the usual rights of a judgnent creditor." United States v.
Rodgers, 461 U.S. 677, 682 (1983) (construing substantivally identical |I.R C
provisions and listing collection nethods).
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Lansdal es' assertion, was nerely a ruling on LIV's and Mari na
Pacifica' s petitions for redeterm nation of inconme tax liability,
whi ch was necessary before the VIBIR could assess a tax
deficiency against the corporations. |In turn, such assessnent,
foll owed by the neglect or refusal to pay it, are prerequisites
to filing the present section 1162 "proceeding in court” for a
noney judgnment. The ten-year statute of limtation at 33 V.I1.C.
§ 1162(a)(1) applies to the VIBIR s suit, which was tinely filed
on Decenber 2, 1998, sone seven years and nine nonths after the
del i nquenci es were assessed agai nst the Lansdal e corporations in
April of 1991. The VIBIRfiled this action well within the ten-
year limtation period.

2. Judi cial Estoppel |I's Not Appropriate.

The Lansdal es urge this Court to invoke a theory of judicial
estoppel and treat the earlier decision as an enforceable
j udgnent based on the VIBIR s own treatnent and representation of
t hat decision as such. The test for judicial estoppel is two-
fold: (1) did the party take a position inconsistent with a
position fornmerly asserted, and (2) was either position asserted
in bad faith, i.e., with intent to play fast and | oose with the
court. See Donaldson v. Bernstein, 104 F.3d 547 (3d Cr. 1997)
(quotations and citations omtted); see also Government of the
Virgin Islands v. Paniagua, 922 F.2d 178 (3d Cir. 1990).

The VIBIR does not dispute that it attenpted to enforce the
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decision in La Isla Virgen, Inc. as a noney judgnent. On Apri
10, 1992, it filed a praecipe claimng to have obtained a
“Judgnent . . . in the anmount of $22,514, 390. 14" and obtained a
wit of execution against LIV. On the other hand, the Lansdal es
have not asserted that the wit of execution prejudiced them or
their corporations, nor did the VIBIR ever recover anything
pursuant to the wit.1

The Lansdal es present two other exanples of the VIBIR s use
of the word "judgment” in describing the earlier decision. 1In
one instance, the Lansdal es responded to a di scovery request nmade
"in aid of execution"” on the judgnment for information they were
required to provide even if the VIBIR had used words which did
not inmply a noney judgnent. The Lansdal es, noreover, have not
suggested how they woul d have answered differently if these words
had not been used. |In the other instance, the VIBIR asserted in
its petition to the Court for the appointnent of a tax receiver
that LIV's "liability for tax, penalties and interest as of April
5, 1991, the date of the assessnent after entry of judgnent was
$21,895,969." (Defs.' Ex. 2 at 2-3.) This hardly calls for
judicial estoppel since the court order did establish that the

Lansdal e corporations' tax "liability was $21, 895, 969."

16 The Lansdal es did not express their objection to the issuance of
the wit of execution at the tinme. By failing to object or advise the Court
that there was no final executable judgnent, nmaybe the Lansdal es thensel ves
shoul d be estopped from seeking to invoke judicial estoppel
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Even if these exanpl es coul d sonehow satisfy the first prong
of the test for judicial estoppel, the Lansdal es have not proved
that the VIBIRis attenpting to play fast and | oose with the
Court. Rather, it seens nore likely that the VIBIR sinply was
i nadvertent in characterizing the decision as a judgnent. 1In
sum the Lansdal es have not shown that they have been prejudiced
or that the Court relied on the m scharacterization of the
decision to the detrinment of the Lansdales. See 18 CHARLES ALAN
WA GHT, ARTHUR R. M LLER & EbwarD H. CooPER, FEDERAL PRACTI CE AND PROCEDURE 8§
4477, at 779-80 (1981) (aggrieved party must act in reliance on
previ ous position, made under oath, to his detrinment and suffer
i nequality of allow ng opponent to reverse its position).
Accordingly, the Court will not invoke judicial estoppel as
requested by the Lansdal es.

C. VIBIR's Claims Against the Lansdales Personally Are Not
Precluded by the Receiver Litigation.

The Lansdal es assert that their settlenment in 1997 of the
tax receiver litigation by agreenent that it be dismssed with
prejudice, and this Court's dismssal wth prejudice based on the
stipul ated settlenent, preclude the present direct action by the
VI Bl R agai nst them

1. Summary Judgnent St andard

Summary judgnent shall be granted if "the pl eadi ngs,

depositions, answers to interrogatories, and adni ssions on file,
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together with the affidavits, if any, show that there is no
genui ne i ssue respecting any material fact and that the noving
party is entitled to a judgnent as a matter of law" Fed. R
Cv. P. 56(c); see also Sharpe v. West Indian Co., 118 F. Supp.
2d 646, 648 (D.V.1. 2000). The nonnoving party may not rest on
mere allegations or denials, but nust establish by specific facts
that there is a genuine issue for trial fromwhich a reasonabl e
juror could find for the nonnovant. See Saldana v. Kmart Corp.,
42 V.1. 358, 360-61, 84 F. Supp. 2d 629, 631-32 (D.V.Il. 1999),
arff'd in part and rev'd in part, No. Cv. 1995-90M 2001 W
026107 (3d Cir. Jul. 23, 2001). Only evidence adm ssible at
trial shall be considered and the Court nust draw all reasonable
I nferences therefromin favor of the nonnovant. See id.

2. Cl ai m Precl usi on

Claimpreclusion is a species of res judicata whereby a

final judgnent on the nerits of an action precludes the parties

or their privies fromrelitigating clains that were or could have
been raised in that action.

The Restatenent, Second, of Judgnents deals with
the preclusive effects of judgnents in civil actions.
"Preclusive effects" refers to limtations on the
opportunity in a second action to litigate clains or
i ssues that were litigated, or could have been

l[itigated, in a prior action. |In general terns, these
[imtations include the rules of claimpreclusion and
i ssue preclusion and the concept of "privity." The

rule of claimpreclusion, see 88 18 to 26, is that a
party ordinarily may not assert a civil claimarising
froma transaction with respect to which he has al ready
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prosecuted such a claim whether or not the two clains
whol |y correspond to each other. The rule of issue
precl usion, sonetines referred to as coll ateral
estoppel, see 88 27 and 28, is that a party ordinarily
may not relitigate an issue that he fully and fairly
litigated on a previous occasion. The concept of
"privity" refers to a cluster of relationships, see 88§
34 to 61, under which the preclusive effects of a

j udgnment extend beyond a party to the original action
and apply to persons having specified relationships to
that party .

RESTATEMENT ( SECOND) ©OF JUDGMENTS ch. 1, introduction, scope, at 1
(1971) (enphasis added). Since the judgnent in the receiver
litigation was entered on a stipulated settlenent agreenent,
wi t hout the actual adjudication of any matter, issue preclusion,
that is, collateral estoppel, is not involved. See Arizona v.
California, 530 U.S. 392, 414 (2000) ("In nost circunstances, it
is recogni zed that consent agreenents ordinarily are intended to
preclude any further litigation on the claimpresented but are
not intended to preclude further litigation on any of the issues
presented."”) (citing 18 WRieHT, MLLER & COOPER, supra, 8 4443, at
384-85).

The Restatenent specifically provides that:

A valid and final personal judgment is conclusive

bet ween the parties, except on appeal or other direct

review, to the follow ng extent:

(1) If the judgnment is in favor of the plaintiff,
the claimis extinguished and nerged in the judgnent
and a new claimmay arise on the judgnment (see § 18);
(2) If the judgnment is in favor of the defendant,
the claimis extinguished and the judgnent bars a

subsequent action on that claim(see § 19).

RESTATEMENT ( SECOND) OF JUDGMENTS 8 17 (1971). The consent judgnent
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i N Knoepfel v. Lansdale thus extinguished the receiver's clains,

"includ[ing] all rights of the plaintiff to remedi es agai nst the
defendant with respect to all or any part of the transaction, or
series of connected transactions, out of which the action arose.”
Id. 8 24(1). Accordingly, a new tax receiver wuld be precluded
fromraising in a subsequent suit any additional theories of
l[iability in support of the sane clains. Simlarly, the rule
against claimspitting would generally bar the tax receiver from
asserting any new clains in a subsequent suit, if the clains
coul d have been brought in the first action. Hence, a court-
appoi nted tax receiver would be precluded from bringing the
clainms stated in the VIBIR s conpl ai nt agai nst the Lansdal es,
even though the VIBIR has raised additional clainms and additional
theories of liability.?'

Since the stipulation of dismssal with prejudice resulted
in a final judgment precluding any additional clains by the tax
receiver, the question remaining is whether the tax receiver was
inprivity with the VIBIR or represented the VIBIR, so that the
consent judgnent also precludes the VIBIR s clainms. The

Rest at enent descri bes the necessary relationship thusly:

1 It is the claim not the theory, that is precluded based on

identity of the underlying transactions. See RESTATEMENT ( SECOND) OF JUDGMENTS §
25 (1971) (claimpreclusion applies even when new grounds or theories or

evi dence is presented or new renedies or forns of relief are sought); Brown v.
Felsen, 442 U.S. 127, 138 (1979) (holding that clains arising fromsane
transaction and previously available to plaintiff are also barred even if not
asserted in first proceeding).
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A person who is not a party to an action but who is

represented by a party is bound by . . . a judgnent as

if he were a party. A person is represented by a party

who is: . . . the executor, adm nistrator, guardian

conservator, or simlar fiduciary nanager of an

i nterest of which the person is a beneficiary .
RESTATEMENT ( SECOND) OF JUDGMENTS 8 41(1)(c) (1971). This Court has
hel d that privity of parties exists when there is a close or
significant relationship between parties or when a non-
participating party's interest is represented by or derivative of
a party to the litigation. See Carteret Savings Bank v. Pelican
Beach Props., Ltd., 27 V.l. 285, 291, 1992 W. 209614 (D. V. 1.
1992). Wiile the VIBIR clainmed that a receiver appointed in a
tax enforcenent action had the additional "purpose to satisfy the
income tax liability of the taxpayer over which he was granted
control, "' the tax receiver did not represent the VIBIR A
recei ver does not represent any party, but is "a fiduciary of the
court"” -- a neutral party "appointed by the court to receive and
preserve the property or fund in litigation, and receive its
rents, issues, and profits, and apply or dispose of themat the
direction of the court . . . ." BLAcK s LawDi crionary 1268 (6t h

ed. 1990); see also Federal Home Loan Mortgage Corp. v. Spark

Tarrytown, Inc., 829 F. Supp. 82, 85 n.6 (S.D.N. Y. 1993) ("A

18 (See Defs.' Ex. 5 at 2, 1 2 (Mem Supp. Mt. to Amend O der
Appoi nting Receiver, Thomas v. Lonesome Dove Petroleum Co., Civ. No. 1992-079
(D.V.1. St. Thomas & St. John Div. filed Sept. 25, 1992)) (citations omtted).
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receiver is not the agent of . . . the party who sought his
appointnment, but is solely an armof the court.").

Even assum ng that the tax receiver started out representing
the VIBIR, however, the VIBIR would not be bound by the
receiver's representation if the tax receiver was not prosecuting
the action with due diligence and reasonabl e prudence on behal f
of the VIBIR and the Lansdal es were on notice of this failure of
representation. The first comment to section 41's general rule
of representation sets forth this qualification

Judgnents for or against the representative are

bi ndi ng upon the person he represents, [except] the

judgnment is not binding on the represented person as

agai nst the opposing party in the circunstances set

forth in 8 42. \Were those circunstances exist, the

represented person nmay avoid bei ng bound either by

appearing in the action before rendition of the

judgnent or by attacking the judgnent by subsequent

pr oceedi ngs.

RESTATEMENT ( SECOND) OF JUDGMENTS 8 41, cnt. a (1971). One of section
42' s exceptions provides that a "person is not bound by a
judgnment for or against a party who purports to represent himif
[t]he representative failed to prosecute or defend the

action with due diligence and reasonabl e prudence, and the
opposi ng party was on notice of facts naking that failure
apparent." 1d. 8 42(1)(e). The first coment to this exception
to the general rule of representation notes that "the party

opposi ng the representative is entitled to assune that the

representative participates in a way that will bind those whom he
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represents unless the circunstances warn the opposing party that
there i s doubt about the matter." 1d. cnt. a (enphasis added).

Since the judgnent dism ssing the receiver's conplaint rests
on a stipulated settlenent, | nust exam ne the circunstances
| eadi ng up to and surroundi ng that agreenent to determ ne whet her
t he Lansdal es were entitled to assune that the receiver's
agreenent would bind the VIBIR on its clains against the
Lansdal es. In other words, whether the Lansdal es and the tax
recei ver could reasonably have intended their settlenent to bar
the VIBIR from pursuing the instant clains against the Lansdal es.
See 18 WRIGHT, M LLER & CoOPER, supra, 8 4443, at 384 ("The
basically contractual nature of consent judgnments has led to
general agreenent that preclusive effects should be neasured by
the intent of the parties.").

One of the nobst pertinent facts surrounding the settl enent
is the VIBIR s notion to intervene in the receiver action on the
basis that it did not believe that the tax receiver was
adequately representing its interests. (Lansdale Ex. 13 (Mdt. to
| nt ervene, Knoepfel v. Lansdale, G v. No. 1994-156 (D.V.Il. St.
Thomas & St. John Div. filed June 14, 1996)).) |In particular,
the VIBIR argued that the tax receiver's conplaint failed to
address its lien on all the property and rights to property of
the corporations. (I1d.) The nagistrate judge denied the VIBIR

perm ssion to intervene, w thout giving any reasons for the
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denial. (Defs.' Ex. 15 (Order denying Mt., Knoepfel v. Lansdale
(filed May 13, 1997)).) Wile the notion was pending, the Court
appoi nted a replacenent tax receiver at the request of the VIBIR
(See Defendants' Ex. 18 (Order Appointing Successor Receiver,
Thomas v. Lonesome Dove Petroleum Co., Cv. No. 1992-079 (D.V.I.
St. Thomas & St. John Div. Nov. 1, 1996)).) It cannot be
determ ned fromthe record whether the magi strate judge denied
the notion to intervene because he thought the successor tax
recei ver woul d adequately represent the VIBIR s interest, because
the Lansdal es objected to the intervention at the status
conference on May 13, 1997, or because the parties knew the VIBIR
woul d be filing its own action. Upon the Lansdal es' notion for
summary judgnent, however, | nust draw all reasonabl e inferences
in favor of the nonnmovant. Accordingly, | resolve any doubt
about the intent of the parties to the settlenent of the tax
receiver litigation in favor of the VIBIR

The Court concludes as a matter of law that the VIBIR as a
woul d- be i ntervenor who was denied intervention to protect its
interest in the receiver action, is free to pursue its own
clainms, even if they are the sane clains pending in the matter it
was denied leave to join as a party. See 18 WRIGHT, MLLER &
CooPER, supra, 8§ 4438, at 352 ("Denial of intervention ordinarily
| eaves the woul d-be intervenor free to pursue his clains in

anot her action."). Having disavowed the derivative



VIBIR v. Lansdale

Cv. No. 1998-243

Menor andum ( Def endants' Mbt. Dismiss or Sunmary Judgnent)
Page 37

representation by the tax receiver and being denied the right to
represent itself in the receiver litigation, the VIBIR had no

| egal standing to object to the settlenent, nor was it obliged to
do so. Neither the facts nor the law allow ne to find that the
parties to the settlenment could reasonably have intended that
their consent judgnment woul d preclude the VIBIR from

i ndependently pursuing its own clains agai nst the Lansdal es.

It is noteworthy that the VIBIRin its notion to intervene
clainmed that the tax receiver was not pursuing the issue of the
VIBIR s |iens against the Lansdales. A conparison of the
conplaints in the receiver action and the VIBIR s present suit
verifies this allegation. The Lansdal es thenselves adnit that
the VIBIR s present suit involves new clains, such as seeking to
reduce the liability of the corporations to a personal judgnent
agai nst the Lansdales, and they assert that this anmounts to
i mperm ssible claimsplitting.'® The reasonable inference from
the totality of these facts and circunstances is that the tax
receiver did not adequately represent the VIBIR s interest
because he had no | egal authority to act on behalf of the VIBIR
to foreclose its tax lien. The receiver's authority was limted
to preserving and repatriating the assets of the Lansdale

corporations into the remaining corporate entity to pay their tax

19 This argunment for claimsplitting agai n depends on a show ng t hat

the tax receiver served in a representative capacity for the VIBIR and is
subject to the same section 42 exception.
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liabilities, and liquidating the corporations if necessary. The
VIBIR clearly has the authority to sue to reduce the tax
assessnents to personal judgnents first against the corporations
and then agai nst the Lansdales, as it has done here. The tax
recei ver had no authority to bring this claim as reflected in
his asserting clains of the corporations against the Lansdal es
for breaches of various duties to the corporations. |In contrast,
the VIBIR s conpl aint asks the Court to disregard the corporate
entity as a shamand inpose direct liability for unpaid taxes on
the Lansdales. Wiile there nay be sone overlap in the theories
of liability invoked in each conplaint, the tax receiver was not
authorized to bring the distinct set of clainms nade by the VIBIR
in this action, and therefore the VIBIR is not bound by the
receiver's settlenent of his clains against the Lansdales. See
18 WA GHT, MLLER & CooPER, supra, 8 4454, at 463-64 (" The nost
obvious rules [limting the extent of preclusion by
representation] are that . . . preclusion does not extend to
litigation that carries the representative outside the scope of
his authority.").

For these reasons, the Court finds that the VIBIR may

litigate these clains agai nst the Lansdal es.

III. CONCLUSION



VIBIR v. Lansdale

Cv. No. 1998-243

Menor andum ( Def endants' Mbt. Dismiss or Sunmary Judgnent)
Page 39

The Court will pierce the corporate veil for the purpose of
asserting personal jurisdiction over the Lansdal es, because the
facts on record denonstrate that the Lansdal es used the
corporations as a shamto transact their personal business. The
Court's assertion of jurisdiction satisfies the requirenents of
the Virgin Islands | ong-arm statute and due process because the
corporations' sufficient contacts with the Virgin Islands are
attributable to the Lansdal es personally. Further, the statute
of limtations does not bar the VIBIR s cl ai ns because the
ten-year statute of limtations at 33 V.1.C. § 1162(a) applies
and has not yet expired. Finally, the VIBIR s clains against the
Lansdal es personally are not precluded by the receiver
l'itigation, because the receiver did not represent the VIBIR and
the parties did not intend that the stipulation for di sm ssal
woul d preclude the VIBIR frombringing its own suit against the
Lansdal es and the tax receiver was not authorized to bring the
clains now asserted by the VIBIR For these reasons the Court
wi |l deny the Lansdales' notions to dismss and for summary

j udgmnent .

ENTERED this 30th day of July, 2001.
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For the Court

/s/

Thomas K. Moore
District Judge

ATTEST:
WILFREDO MORALES
Clerk of the Court

By: /s/
Deputy Clerk
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ORDER
MOORE, J.
For the reasons set forth in the foregoi ng Menorandum of

even date, it is hereby

ORDERED t hat the Lansdal es' notions to dism ss and for

sunmary judgnent is DENIED; it is further
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ORDERED that the VIBIR s notion for |eave to submt
additional authority in opposition to the Lansdales' notion is

DENIED as npot.

ENTERED this 30th day of July, 2001.
For the Court
/s/

Thomas K. Moore
District Judge
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